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Abstract

This paper explores the institutional dimensions of the relationship between foreign investment and the environment.  This is a topic that was given some recognition in the IDGEC 1999 Science Plan, but which has thus far received little attention in the IDGEC community.  It is therefore proposed as an area for further research in the second phase of the project. Two types of investment institutions – enabling and arbitrating – are discussed in the paper.  It is argued that investment-enabling institutions (regional, sectoral, bilateral and unilateral) contain provisions that are vague and open-ended and which may be interpreted as conflicting with environmental policies.  It is further argued that investment-arbitrating institutions, which govern the settlement of investment-environment conflicts, lack procedural transparency and accountability and raise capacity issues for developing countries.  Several potential implications of state participation in investment institutions are proposed: regulatory rollback, regulatory chill, regulatory restriction, and regulatory lock-in.  Finally, options for the redesign of investment institutions are discussed.  

Introduction

The main focus of the Institutional Dimensions of Global Environmental Change (IDGEC) project has been on environmental and resource regimes, however the 1999 Science Plan recognized that “it requires little imagination to see that other types of institutions can influence human actions in ways that have far-reaching consequences for human/environment relations”, and thus a secondary focus was given to ‘other’ institutions, in particular those in the fields of international trade and investment.  In comparison with the ‘trade and environment’ debate, however, issues of ‘investment and environment’ have received less attention in the first phase of the IDGEC project, and yet the need for more research in this area has become increasingly apparent.  There has been an upsurge in both the number of international investment agreements and the number of disputes arising from these agreements.  Against this backdrop, the objective of this paper is to discuss the following research questions: 

1. What are the problems with the current design of investment institutions from the perspective of global environmental change?

2. Can these problems be remedied through institutional redesign?  

The remainder of the paper is divided into five parts.  In the first part, the terminology employed in this paper is explained.  Two types of investment institutions are defined: enabling institutions and arbitrating institutions.  In the second part, several common provisions of investment-enabling institutions that may conflict with environmental policies are analyzed. It is argued that these provisions are generally vague and imprecise and thus open to interpretation. In the third part, the issue of whether investment-arbitrating institutions provide an appropriate forum for the resolution of investment-environment disputes is raised. A focus is given to concerns about procedural transparency, accountability, and state capacity.  In the fourth part, some potential implications of investment institutions for policy development and implementation are reviewed.  It is suggested that state participation in investment institutions could lead to regulatory rollback, regulatory chill, regulatory restriction, and regulatory lock-in.  In the final part, the issue of how investment institutions could be better designed is addressed through an examination of changes made in the provisions of recently drafted (model) investment treaties, recent changes in arbitration practice, and a Model Investment Agreement for Sustainable Development designed by the International Institute for Sustainable Development (IISD).  The paper concludes that there are fruitful opportunities for much further research on investment institutions and their relationship to global environmental change.  In particular, there is much more research needed on institutional redesign. 

Investment Institutions

According to Oman (2000: 15), “[c]ompetition among governments to attract corporate investment appears to have heated up in recent years”.  The reasons postulated for this include: the large number of developing/transitional countries that have moved from closed to market friendly economies in the 1980s/90s; the fact that OECD governments have also moved to more deregulated and liberalised economies and are seeking to attract more investment; the increased mobility of capital; and the reduction in barriers to international investment (Oman 2000: 15-16).  

In the global competition for investment countries strive to create favourable conditions to attract investors.  An attractive ‘investment climate’ is made up of many factors, including what Oman (2000: 17) refers to as “fundamentals”, such as political and macroeconomic stability, market access, infrastructure and so forth.  However, in recent years a strong emphasis has been put on the need for countries to allocate certain forms of legal protection to foreign investors, including recourse to international (‘investor-state’) arbitration in the event of a dispute.  These protections can be found in national laws, bilateral investment treaties (BITs) (now numbered at over 2300), as well as in numerous regional treaties, and many investor-state contracts.  Although it is debated whether the presence of an international investment agreement will lead to increased flows of investment (see Hallward-Driemer 2003; Neumayer and Spess 2005), investors tend to regard certain protections, such as access to investor-state dispute mechanisms, as an “essential item on the menu” (Author's confidential interview with a mining investor, Jakarta, July 2005).  

There is a great deal of diversity amongst investment agreements, laws, contracts, and dispute settlement mechanisms, in both scope and content, however, they all share the common goal of protecting the rights of foreign investors, and are thus collectively grouped in this paper as ‘investment institutions’.  Institutions are defined by IDGEC (1999: 14) as “systems of rules, decision-making procedures, and programs that give rise to social practices, assign roles to the participants in these practices, and guide interactions among the occupants of the relevant roles”.  In this paper, following Levy and Egan (1998), I differentiate between “enabling institutions” and “regulatory institutions” and in addition I add a third category – arbitrating institutions.  Investment-enabling and arbitrating institutions are discussed further below, however investment-regulating institutions, which at the international level are currently limited to a few sets of voluntary guidelines and codes of conduct, are not discussed further.  

Investment-enabling institutions

Enabling institutions facilitate economic processes (e.g. trade, investment) by providing rights to private parties and defining the obligations of the state (but not vice versa).  Institutions that provide protection for investors, but do not regulate their activity can be classified as enabling institutions.  Investment protection agreements and laws at the national and international levels are thus collectively referred to in this paper as ‘investment-enabling institutions’. 


While there has been considerable discussion of the proposals for a multilateral investment agreement, first under the auspices of the Organization of Economic Cooperation and Development (OECD) and more recently under the World Trade Organization (WTO), other types of investment-enabling institutions have received less attention.  There are four further types of investment enabling institutions that can be distinguished: regional, sectoral, bilateral and unilateral.  Regional investment-enabling institutions involve more than two states that occupy a specific region; for example North America, or South East Asia.  Regional investment-enabling institutions often form a part of the broader framework of a regional free trade agreement (FTA) or economic cooperation agreement.  Sectoral investment-enabling institutions also involve more than two states, but aim to cover a specific sector of investment, for example energy, rather than a geographic area.  Bilateral investment-enabling institutions involve two states; generally one a predominantly capital-exporting developed country, and the other a capital-importing developing country, however there are also an increasing number of bilateral arrangements between developing countries.  Bilateral investment-enabling institutions usually come in the form of bilateral investment treaties (BITs) or foreign promotion and protection agreements (FIPAs).  BITs/FIPAs vary in scope and content based both on which countries were involved in the negotiations as well as the time at which the treaty was drafted, however many provisions are common to these agreements, with only slight variations in the wording of the text.  Many developed countries have taken up the practice of producing what is called a ‘model’ or ‘prototype’ BIT/FIPA - a template used in negotiations. Actual agreements tend to follow these models quite closely, with only minor changes. Finally, unilateral investment enabling institutions are made by one state without the involvement of another state.  Domestic investment codes are an example.  State contracts, which are agreements between a state and an investor, also fit in this category.

Table 1: Examples of investment-enabling institutions

	Type
	Example

	Regional
	North American Free Trade Agreement (Chapter 11)

	Sectoral
	Energy Charter Treaty

	Bilateral
	Agreement between the Government of Canada and the Government of the Republic of Costa Rica for the Promotion and Protection of Investments (1999)

	Unilateral
	Contract of Work between the Government of the Republic of Indonesia and PT. Nusa Halmahera Minerals (Australia)


Investment-arbitrating institutions
The second group of institutions discussed in this paper are ‘investment-arbitrating institutions’.  These institutions govern the settlement of disputes that arise when a state is alleged to be non-compliant with an investment-enabling institution. Unlike in the area of international trade, where the WTO has its own dispute settlement mechanism, investment-enabling institutions rely on external arbitral rules already in place.  Investment-enabling institutions may however contain modifications or qualifications of the external rules that it refers to in the arbitration clause.  Thus the rules, procedures and mechanisms of investment dispute settlement are not entirely independent from investment-enabling institutions, however, for the purposes of this paper they can be classified as a separate set of institutions.  

Dispute settlement is about the interpretation of a set of rules and the application of these rules to a particular set of facts (Abbott et al. 2000).  Keohane et al. (2000: 457-458) distinguish between interstate and transnational dispute resolution:

Interstate dispute resolution is consistent with the view that public international law comprises a set of rules and practices governing interstate relationships.  Legal resolution of disputes, in this model, takes place between states conceived of as unitary actors…In transnational dispute resolution, by contrast, access to courts and tribunals and the subsequent enforcement of their decisions are legally insulated from the will of individual national governments.

Investment-enabling institutions make reference to both interstate and transnational dispute resolution, however, in practice interstate mechanisms are rarely employed and the focus in this paper will be on transnational – i.e. investor-state – disputes.  While many investment-enabling institutions refer to several possible types of dispute resolution (mediation, conciliation and arbitration) the focus of this paper is on arbitration.  The simplest arbitration tribunal consists of a single person; however three person tribunals are the more common form in investment disputes (with each party to the dispute choosing one arbitrator and collectively agreeing on a third).

Investor-state arbitration can be supervised by an administrative body or can be unsupervised (ad hoc). The supervising body may assist in appointing arbitrators, determining the place of arbitration, determining costs and arbitrator fees, and so forth, and will itself charge a fee for the performance of these functions. The most common supervisory bodies referred to in investment-enabling institutions are the International Centre for the Settlement of Investment Disputes (ICSID) and the International Chamber of Commerce’s (ICC) International Court of Arbitration; each body has its own set of arbitration rules. Ad-hoc arbitrations most often follow the arbitration rules of the United Nations Commission on International Trade Law (UNCITRAL). 

The awards of tribunals in investor-state disputes are not self-executing; they require enforcement within the host-state of the investment.  As such, international treaties have been signed in which states consent to the jurisdiction of international tribunals, and commit to enforcing the subsequent decisions of those tribunals.

Table 2: Examples of investment-arbitrating institutions

	Type
	Example

	Procedural Rules
	United Nations Commission on International Trade Law (UNCITRAL) Arbitration Rules (1976)

	Supervising Body
	International Centre for the Settlement of Investment Disputes (ICSID)

	Tribunal
	Professor Sir Elihu Lauterpacht, QC, CBE (President), Mr Benjamin R. Civiletti and Mr José Luis Siqueiros (arbitrators in Metalclad v. United Mexican States)

	Consent to Jurisdiction
	Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1958 ``New York Convention'')


Open to Interpretation

In this section it is argued that the investment protection clauses found in investment-enabling institutions are vague and open-ended.  As a result, tribunals are left with a large scope for the interpretation of these norms.  It is shown how investment protection provisions could potentially be interpreted to be in conflict with environmental policies or objectives.  Examples of specific cases of investor-state disputes involving the environment are provided in the Appendix. 

Relative standards of treatment

There are two types of standards of treatment found in investment-enabling institutions: relative standards and absolute standards.  The most important relative standards are national treatment and most-favoured nation treatment. Essentially, national treatment requires that countries not discriminate against foreign investors in favour of domestic ones. The standard of treatment can be defined in two ways: ‘same’ or ‘as favourable as’ treatment or ‘no less favourable’ treatment. The difference is subtle, but the ‘no less favourable’ formulation leaves open the possibility that investors may be entitled to treatment that is more favourable than that accorded domestic investors, in accordance with international standards (UNCTAD 1999b). Often the definition of national treatment is qualified by the inclusion of the provision that it only applies in ‘like circumstances’ or ‘similar circumstances’. As the situations of foreign and domestic investors are often not identical, this language obviously leaves room open for interpretation (Gantz 2001). 

Most-favoured nation treatment requires that a government not discriminate between foreign investors from different countries. These clauses show the same basic structure in most investment-enabling institutions: they are reciprocal (all contracting parties are bound by them); unconditional; and apply to all investment-related matters (UNCTAD 1999a). In order for treatment to be considered as breaching this standard it must be ‘general’ in nature (i.e. that which is usually provided to investors, not that which may be provided as a special privilege or incentive). In practice it may be difficult to determine when state behaviour becomes ‘general’.  As with national treatment, most favoured nation treatment does not require the host country to treat enterprises in different sectors or in different ‘situations’ or ‘circumstances’ the same, however, again there is difficulty in the determination of what constitutes a ‘like circumstance’ (Cosbey et al. 2004). 

In terms of potential conflicts with environmental policy, there have been concerns raised about both national and most-favoured nation treatment.  Clémençon (2000: 208) argues that “[p]referential treatment for national actors may be politically desirable for both social and environmental reasons”, for example to avoid a race to the bottom by requiring higher environmental standards from foreign companies than from domestic ones which cannot afford them.  Governments may also wish to grant special land-use and resource exploitation rights to local communities and indigenous groups, in line with the Convention on Biological Diversity's (CBD) measures to protect customary use under Article 10(c) (Downes 1999).  According to Clémençon (2000) the CBD Articles covering access to genetic resources (Article 15) and the sharing of benefits from such resources (Articles 16 and 19) may also conflict with non-discrimination provisions.  Mann and Araya (2002) point out that governments may require foreign investors to put up bonds or provide insurance guarantees to cover clean up costs or reclamation efforts that may be necessary following the completion of the investment project, while they do not have such requirements from domestic investors who lack the ‘exit’ option.  This again is differential treatment, but whether is viewed as discriminatory depends on the definition of ‘like circumstances’.

With regards to most-favoured nation treatment, as Clémençon (2000: 205) rightly points out: 

[e]ffective implementation of environmental agreements may depend on provisions that oblige Member countries to treat companies from non-Member countries (or from Member countries that are in violation of the agreement) differently from companies from complying Member countries.

 However, as noted above, most-favoured nation treatment requires that investors in ‘like circumstances’ be treated the same.  This echoes debates in the WTO, but may be even more complex, as von Moltke (2002: 364) points out: “[i]f distinctions between ‘like’ products in international trade needed for ensuring greater sustainability of production have proved difficult to introduce, determining what are ‘like’ investments is sure to cause extraordinary difficulties.”

Absolute standards of treatment

The absolute standards found in investment-enabling institutions are the international minimum standard of treatment, fair and equitable treatment and full protection and security.  The minimum standard is a very controversial standard, and it has long been debated whether or not such a standard exists in customary international law.  Defining the precise nature and content of the standard is quite problematic, as it does not tend to be explicitly laid out in the texts of agreements. Referring to cases on state responsibility, one could conclude, as Sornarajah (2004) does, that the standard could relate to three areas: compensation for expropriation; responsibility for destruction or violence by non-state actors; and denial of justice. However, as expropriation is dealt with separately in investment-enabling institutions, and responsibility for destruction or violence is usually covered by reference to full protection and security, the only content of relevance is denial of justice. As tribunals are generally reluctant to find misconduct on the part of state judicial organs except in extreme cases, this leaves little substance of relevance in the minimum standard (Sornarajah 2004).  Nevertheless, tribunals have sought to give the standard meaning and interpret it as covering a broad area of requirements, particularly through the so-called ‘expectations test’, which requires the host country to fulfil the investor's ‘legitimate expectations’ (Gallus 2005).

A further question concerning the minimum standard is its relationship to two other absolute standards (fair and equitable treatment and full protection and security), which are often mentioned in the same paragraph. Because of the way these provisions have been worded, there has been debate over whether they are separate standards of treatment, or simply further explanation of the minimum standard. This has been particularly problematic in the context of Chapter 11 of the North American Free Trade Agreement (NAFTA), where arbitral tribunals have had to determine whether fair and equitable treatment in particular is equivalent to the minimum standard and merely affirms it, or whether it expands the scope of the standard. In the early litigation under NAFTA the tribunals had a propensity towards an expansive view, which greatly increased their own power to determine whether state acts were in compliance with the standards of treatment (CIEL 2003). In 2001 the NAFTA Free Trade Commission issued “Notes of Interpretation of Certain Chapter 11 Provisions”, rejecting the expansive view that the tribunals had taken by clarifying that fair and equitable treatment and full protection and security do no require treatment in addition to or beyond that which is required by customary international law. The United States Government has also taken pains to clarify that fair and equitable treatment does not entail anything further than adherence to customary international law in the latest version of their model BIT (2004). 

However, in BITs negotiated by other countries, there are instances where fair and equitable treatment and/or full protection and security are provided for with no reference to international customary law or a minimum standard, suggesting that they are in fact all separate standards. Whichever the view taken, it is clearly important to understand what fair and equitable treatment and full protection and security entail. While the latter standard appears to be fairly uncontroversial, and is generally accepted to mean that failure to provide protection to an alien threatened with violence creates state responsibility (Sornarajah 2004), it is more difficult to pin down a universal definition of the former.  According to some, the vagueness surrounding this standard is intentional, in order to give arbitrators a certain amount of discretion (Yannaca-Small 2004). Despite, or perhaps because of the imprecise nature of the standard, the International Law Association (ILA 2006: 16) has recently argued that fair and equitable treatment is “currently the most important standard, from the perspective of investor protection.”  According to the ILA, recent arbitral decisions suggest that "certain elements of an emergent standard of review of administrative action appear to be taking shape" which reflect “contemporary approaches to good governance” (ILA 2006: 16).  In the view of the ILA (2006: 16), fair and equitable treatment requires quite significant obligations on the part of the host state:

it is now reasonably well settled that the standard requires a particular approach to governance, on the part of the host country, that is encapsulated in the obligations to act in a consistent manner, free from ambiguity and in total transparency, without arbitrariness and in accordance with the principle of good faith.  In addition, investors can expect due process in the handling of their claims and to have the authorities act in a manner that is non-discriminatory and proportionate to the policy aims involved.  These will include the need to observe the goal of creating favourable investment conditions and the observance of the legitimate commercial expectations of the investor.

According to Freedman (2003: 96) because of the lack of a clearly defined minimum standard, “some environmentalists have expressed concern that it could be (and perhaps has been) interpreted expansively by an arbitral tribunal to second guess health and environmental regulations on the grounds that they are not, in the tribunal's view, ‘fair’ or ‘reasonable’.”   Sornarajah (2006) argues that more and more absolute standards, particularly fair and equitable treatment, are being used in attempts to challenge government regulation.

Indirect expropriation

Historically, the direct taking of foreign property was one of the most significant risks to foreign investment. Outright takings are now considered rare in most parts of the world, however, another form of taking, referred to as indirect expropriation, has become increasingly important. Indirect expropriations fall short of actual physical taking of property but result in the effective loss of management, use or control, or a significant depreciation of the value of the assets of a foreign investor (UNCTAD 2000).  Indirect expropriation can be further divided into creeping expropriations and regulatory takings. Creeping expropriations involve the slow and incremental encroachment on the ownership rights of a foreign investor, leading to the devaluation of the investment. Regulatory takings are “those takings of property that fall within the police powers of a State, or otherwise arise from State measures like those pertaining to the regulation of the environment, health, morals, culture or economy of a host country” (UNCTAD 2000: 12) 

The issue of regulatory takings is a particular point of concern from the perspective of environmental protection and sustainable development, as well as other sensitive areas of public policy. There is no comprehensive definition of what constitutes a regulatory taking. As Soloway (2002: 31) explains:

If the definition is too expansive, the argument goes, it could impose potentially huge financial obligations on governments, create disincentives to enact health and safety regulations, and introduce multiple distortions and social inefficiencies. On the other hand, a definition that is too restrictive would obliterate a key investment guarantee that protects foreign investors.

Many commentators and arbitral tribunals therefore suggest that the determination of whether indirect expropriation has occurred can only be achieved on a case-by-case basis (Fortier and Drymer 2004). However, there are two main criteria that arbitrators are likely to consider in evaluating a measure: its effect, i.e. the degree of interference with the property right (including interference with the investor’s reasonable investment-backed expectations); and its purpose. In evaluating the degree of interference of a measure, tribunals will likely examine both the economic impact and the duration of the regulation. There is broad support for the notion that the economic impact should be “severe” or “substantial” for the measure to qualify as an expropriation, though the threshold for such standards is open to interpretation (OECD 2004).  Furthermore, a measure that is permanent, or of long duration, is more likely to be considered an expropriation than one that is temporary in nature.  Some commentators also note the importance of the “legitimate expectations” of the investor, even with regards to environmental regulations, if there has been no substantial change in scientific knowledge or international environmental standards since the time when the state committed to the investment project (Fortier and Drymer 2004; Wälde and Kolo 2001). 

There have been several controversial investor-state disputes in which investors have claimed that environmental measures have amounted to expropriation. However, in the majority of these cases expropriation was not determined by the tribunals to have occurred. A recent NAFTA tribunal in the Methanex case has adopted what Mann (2005: 6) describes as a “modern regulatory approach to the police powers concept” in deciding that

As a matter of general international law, a non-discriminatory regulation for a public purpose which is enacted in accordance with due process and, which affects, inter alias, a foreign investor or investment is not deemed expropriatory and compensatory unless specific commitments had been given by the regulating government to the then putative foreign investor contemplating investment that the government would refrain from such regulation (Methanex Final Award: Part V).

If an expropriation is deemed to have occurred then according to customary international law and most investment agreements there are three conditions that must be satisfied in order for the taking to be lawful: it must be for public purpose, non-discriminatory, and compensation must be paid. Some BITs and regional agreements also include a fourth condition, referred to as 'due process', a concept borrowed from the American legal system that requires that the amount of compensation be reviewed by an independent host country tribunal (UNCTAD 2000). 

Public purpose is fairly straightforward and typically a tribunal will accept a host country's determination of what is considered in the public interest. Non-discrimination requires that any taking should not unreasonably single out a particular person or group of people, such as measures of retaliation or reprisal against another state or a particular racial group. Compensation tends to be the most controversial and difficult of the conditions. There is a long-standing international debate over compensation that generally falls on a North-South divide. Industrialized countries have long advocated the so-called ‘Hull formula’ as a means to calculate compensation. It states (in its various incarnations) that compensation should be “prompt, adequate and effective.” In contrast to this, the appropriate compensation doctrine often favoured by developing countries suggests a more complex calculation which factors in other considerations, such as the past practices of the investor, the depletion of natural resources or environmental damage that has occurred as a result of the investment, and the economic situation of the country (UNCTAD 2000). Despite the fact that developing countries have historically objected to the Hull formula and have vehemently denied that it represents customary international law, they have signed numerous BITs that contain obligations that are equally or even more demanding than it.

Recently there has been discussion over whether the purpose of a government’s interference with an investment should also be taken into consideration in the determination of the value of compensation to be awarded. In Compania del Desarrollo de Santa Elena S.A. v. Costa Rica, a dispute brought under a United States-Costa Rica BIT and resolved under ICSID rules, there was no disagreement over the fact that a (direct) expropriation had taken place (in 1978 the government expropriated a property that was intended for development as a tourist resort in order to expand a national park) or that it was for valid public purpose (the protection of biodiversity). However, the parties disagreed on the amount of compensation that was owed. Costa Rica argued that setting the amount of compensation too high would discourage states (particularly those in the developing world) from adopting environmental objectives, and also noted that when it made the expropriation it had acted in accordance with its obligations under multilateral environmental agreements. The tribunal did not accept Costa Rica’s arguments and concluded that the standard of compensation could not be affected by the reasons for making the expropriation:

Expropriatory environmental measures—no matter how laudable and beneficial to society as a whole—are in this respect, similar to any other expropriatory measures that a state may take in order to implement its policies: where property is expropriated, even for environmental purposes, whether domestic or international, the state’s obligation to pay compensation remains  (Santa Elena Final Award: paragraph 72).

Performance requirements

Performance requirements are stipulations, imposed by governments on investors, which require them to meet certain criteria such as the exportation of a certain percentage of production, the purchase of local products and services, or the employment of local labour.  The aim of a performance requirement is to protect local entrepreneurs to some extent and to enhance the overall contribution of the investment local development (Sornarajah 2004).  There are, however, divergent views as to the effectiveness of performance requirements in these respects (UNCTAD 2003).  Developed capital-exporting countries tend to view performance requirements as trade-distorting (and they have been addressed to some extent in the WTO) and certain countries, particularly Canada and the U.S., include provisions on the elimination of performance requirements in their BITs and regional agreements.  Freedman (2003: 96) suggests that concerns have been raised that prohibitions on performance requirements in investment agreements “could affect environmental measures requiring the provision of certain emissions and other environmental information.”   According to a recent publication of the ILA (2006: 14):

the scope of restrictions on entry and establishment rights may need to be considered further.  A particular new issue here may arise in relation to environmental restrictions related to entry, such as, for example, a requirement for an environmental impact assessment of the proposed investment resulting in environmental performance requirements being imposed as a condition of entry.

Stability

According to Pritchard (2005: 80), “adverse change in law” (that is any change in law which may adversely affect an investment) is one of the most feared legal risks of investors.  One method of managing the risk of adverse change in law is the use, in national law or state contracts, of stabilization clauses, which “seek to preserve the law of the host country as it applies to the investment at the time the state contract is concluded, and which ensures that the future changes to the law of the host country are inapplicable to the foreign investment contract” (UNCTAD 2004: 26).  Stabilization clauses were reported to have diminished in scope and frequency in the 1970s, but they now appear to be re-emerging in even more extensive forms than were previously observed (Wälde and N'Di 1996).  This is particularly the case in the resource extraction sector, where according to many authors, investments have a greater need for stability than other shorter-termed industrial projects (Wälde and N'Di 1996; Bernardini 2001).

While stability of the fiscal regime is of primary interest to investors, there are other issues for which it may be desirable to negotiate a stabilization clause:

Perhaps most relevant at the moment is the imposition of new environmental obligations by subsequent regulation or by an administrative/judicial ruling re-interpreting existing law on which, arguably, the investment decision may to some extent have been based (Wälde and N'Di 1996).

As Verhoosel (1998) points out, even if a stabilization clause does not explicitly refer to environmental regulation it could effectively cover it. For example, a stabilization of the fiscal regime could cover market-based environmental measures. However, while advantageous to the investor, such clauses may be problematic from the perspective of the regulator:

Environmental management is a dynamic activity, responding to growing knowledge concerning the environment and anthropogenic threats to it, as well as to changing perceptions concerning the seriousness of these threats…An added level of complexity derives from the continuous development of technologies designed to protect the environment.  As these technologies become available, policy must adjust to reflect new capabilities (von Moltke 2002: 358).

Applying the constraints of stability to the regulation of the environment, particularly in the developing world, is thus a subject of legitimate concern.  

Some authors have questioned the binding character of stabilization clauses, arguing that states cannot waive their sovereignty in such a manner (Bernardini 2001; Sornarajah 2004). However, despite the academic debate, the crucial point is that tribunals have frequently affirmed the validity of such clauses (Verhoosel 1998).  Most observers would agree with Peter (1995: 227) who argues that while stabilization clauses cannot stop a government from "doing what it pleases", the investor will be entitled to "comprehensive compensation" in the instance of a breach.   

An Appropriate Forum?

It has been argued above that there are several ways in which investment institutions might interact with environmental policy.  The Appendix provides examples of cases that have dealt with such interactions.  However it is also important to question whether investment-arbitrating institutions should be responsible for the resolution of such conflicts.  As Sornarajah (2002: 99) highlights with regard to the WTO dispute settlement process, the key issue is not necessarily whether an institution has come to acceptable decisions, but whether it is an appropriate forum for such issues to be resolved:

In the Shrimp Case, environmental issues were implicated.  The fact that a decision that was supportable was arrived at in terms of environmental concerns is not to the point.  The point is whether the dispute was one which should have been disposed of by a trade tribunal when it raised issues which transcended trade matters and implicated interests of concern to the international community at large. 

This question is even more relevant in the case of investment arbitration.  Whilst WTO disputes involve sovereign states, investment disputes involve non-state actors with no stake in the process other than the aim of acquiring compensation. Wade (2005: 91) suggests that the WTO dispute settlement mechanism, which has been the subject of so much controversy, “looks evenly balanced” when compared with investment arbitration. This section will assess the lack of democratic procedures in investment-arbitrating institutions and will also address the issue of state capacity to respond to disputes.

Procedural issues

Investor-state arbitration has its origin in private firm-to-firm dispute resolution, which is cloaked in confidentiality to protect commercial interests.  Consequently, there are no requirements in international investment agreements or in any of the ad hoc or institutional dispute settlement mechanisms for investors to publicly signal their intention to launch a dispute.  The ICSID secretariat does keep a registry of all cases filed under its rules, which is published on the Internet and includes the names of the disputants, the date the case was registered and a short description of the dispute.  The registry does not, however, indicate whether the case was brought in relation to a contract, consent to arbitration under a national law, or under the provisions of a BIT or regional treaty.  The other institutional mechanisms, such as the ICC, do not have a public register and the ad hoc mechanisms such as UNCITRAL do not even keep track of arbitrations that make use of their rules (Peterson 2004).  

Proceedings of investment disputes are held in camera and once a ruling is made by a tribunal there is no requirement for the publication of the award.  ICSID requires the consent of both parties to a dispute before a ruling will be published by the Secretariat (though either party may unilaterally publish it elsewhere), while under UNCITRAL the award may only be published with the consent of both the investor and the state.  Thus as Blackaby (2004) succinctly summarises: "the current opacity occurs at various levels: first, the knowledge of the dispute's existence; secondly, the access to the process itself and finally the access to the resulting decision.”    

As confidentiality applies to the proceedings of investment arbitrations, non-disputant parties will not have access unless there is consent of the parties to open the proceedings, or the tribunal decides to accept amicus curiae (‘friend of the court’) submissions.  Closed proceedings may upset the balance between the national and lower levels of government within a country.  Often it is local authorities that make decisions concerning permits and licenses for commercial operations, and in many countries provincial or state level governments have a strong role in regulating public health and the environment. However, as a consequence of the limited access to dispute proceedings, state/provincial and local authorities are not able to fight their own battles and they may have concerns that the federal government is not accurately representing their interests (Gaines 2002: 108).  Given that decentralization is occurring in one form or another in the majority of developing countries (see Larson and Ribot 2005), this issue could become increasingly important in future disputes.

Compounding the problems relating to the lack of transparency in investor-state disputes is the lack of consistency in arbitral decisions.  The rulings of tribunals have no stare decisis; that is there is no system of precedent.  As arbitrators do not have to base their decisions on those of previous tribunals, very different conclusions about the nature and meaning of (often vaguely worded) treaty provisions can emerge and tribunals may come to different conclusions about cases that are substantively similar. While the majority of investment agreements promote closely related concepts there are legal and textual variations which "could result in divergent interpretations of the same general obligation under different agreements" (Houde and Yannaca-Small 2004: 3).  Franck (2005) argues that this inconsistency creates uncertainty for both investors and states, and is contributing to a “looming legitimacy crisis” in investment arbitration. 

While a permanent appellate body could ensure consistency in tribunal decisions, and thus provide some predictability for regulators, at present none is provided for by any institutional or ad hoc arbitration mechanism. The only remedies that can be sought under ICSID, for example, are the interpretation of the meaning or scope of an award, revision of an award based on the discovery of new information, or annulment of an award.  However, even in the case of annulment, committee members “are composed from essentially the same group of private lawyers and law professors (as tribunals), and are not required (nor even expected) to have any additional expertise or erudition in matters of international law or arbitration” (Garcia 2004: 345).

Capacity issues

A recent UNCTAD (2005: 9) report suggests that “since developing countries continue to be mainly capital-importing countries, they are likely to bear the brunt of the potential increase in investor-State dispute settlement cases.” It also noted that these countries might have difficulty responding to an increased number of disputes.  There are two main factors to consider in terms of capacity: the cost of arbitration, and the technical capacity of developing countries to deal with an increasing number of disputes.  

In terms of cost, Garcia (2004) notes that while in any regime the parties would have to pay their own legal fees, in investment arbitration they also must pay for the decision-makers (the arbitrators).  Arbitrators in investment disputes are paid by the hour at rates proportionate to their reputations and experience as private lawyers or law professors.  ICSID sets the “low-floor” rate (currently US$3000 per day) but these can be topped-off, and in UNCITRAL arbitrations, where fees are not prescribed, they can also be higher.  According to UNCTAD (2005) (companies have been known to spend up to US$4 million on lawyers’ and arbitrators’ fees for an investor-state dispute, and countries can expect an average tribunal to cost US$400,000 or more in addition to the US$1-2 million in legal fees.  It should be noted that it is possible for a tribunal to award all costs to one party in a dispute, though it is not required to do so.  In the Methanex case, the tribunal placed the burden of the cost of arbitration, including the United States’ legal costs, on the unsuccessful claimant. 

In terms of the technical capacity, Garcia (2004: 364) comments that a “close observer from within the ICSID confirmed to me his own concerns that some of these respondents are not adequately arguing and preparing their defenses.”   One possible reason for this is that the mode of litigation (which draws heavily from the common law tradition which is adversarial and gives an important role to oral hearing and cross examination) may be unfamiliar to lawyers from countries with different legal traditions.  Furthermore, many lawyers may be handling an investor-state arbitration for the first time and may not even have litigation experience in their own countries.  This lack of experience extends to witnesses, who are also unlikely to have had much previous involvement in legal cases (Garcia 2004).   

One can conclude, as Peterson (2004: 10) does, that clearly “questions can be raised about the capacity of the poorest developing countries to defend against this type of specialized international arbitration, given the costs and uncertainty entailed by the process.”

Implications for Policy

Given the potential for investment-enabling institutions to interact with environmental institutions – national, regional or global – and the concerns about procedures and state capacity in investment-arbitrating institutions, what are the potential implications for the development and implementation of environmental policy?  This section examines the potential costs that participation in investment enabling and arbitrating institutions may have for policy makers.  It is argued that there are four main possible effects that can result in costs to the state in terms of policy development: regulatory rollback, regulatory chill, regulatory restriction, and regulatory lock-in. 

Regulatory rollback

Neumayer (2001a: 80) defines regulatory rollback as composing both the use by investors of investment arbitration to “knock-down” (i.e. challenge and have reversed) environmental regulation, and the threat of the use of investment arbitration to scare environmental policy makers away from raising environmental standards.  He later on qualifies this definition by categorizing the latter aspect as regulatory chill, as I have done so below.  This leaves only the knock-down component in my definition of regulatory rollback.

As discussed above, the most common remedy in investment arbitration is compensation.  It is theoretically possible for a tribunal to award restitution, which would lead to the rollback of regulation, but this is highly unlikely.  However, rollback may occur nevertheless if a government regulation is challenged in arbitration and a state chooses to settle rather than proceed with the dispute.  This is what occurred in the Ethyl case (see Appendix), where Canada agreed to reverse a domestic ban on a gasoline additive in a negotiated settlement with an investor that had sued the government under Chapter 11 of NAFTA.   

Regulatory chill

Regulatory chill is a concept that originally emerged in the context of the ‘pollution haven’ debate.  The essence of the argument in that context is that regulators will fear raising environmental standards beyond the status quo because they believe it might deter new investment or cause industrial flight (Clapp and Dauvergne 2005).  Neumayer (2001b) suggests that there may be a higher risk of chill in the regulation of global commons, including the protection of biodiversity, because the potential cost of industrial flight, to be born solely by the host country, has to be balanced against the dispersed benefits of raising environmental standards. 

Several authors have also extended the notion of regulatory chill to encompass state concerns over investment arbitration, suggesting that the knowledge of existing disputes, and/or the potential threat of a future dispute may deter the development or implementation of regulations (Gray 2002; Neumayer 2001a). According to Peterson (2004: 139), “practicing lawyers do admit that they hear rumours of investors applying informal pressure upon host states-while brandishing an investment treaty as a potential legal stick.”  Schneiderman (2001: 524) claims that “[a] public auto insurance plan, proposals for the plain packaging of cigarettes, and the cancellation of contracts to transfer public property into private hands (Toronto's Pearson Airport) all triggered threats of litigation under NAFTA.”  Wälde (1998), a strong advocate of investment arbitration and sometime arbitrator, has also noted that due to the high risks of litigation (for investors) “[t]he impact of the arbitration clause is...less in its actual use, as in its implicit threat to both parties.” 

Regulatory restriction

In recent years there has been an increased amount of discussion about national “policy space”, particularly with regard to development policy, but also with respect to environmental policy.  The 2003 World Investment Report (UNCTAD 2003) focused on the theme of policy space, arguing that for developing countries the most important future challenge in international investment agreements is to “strike a balance” between trying to increase investment flows through investor protection and the preservation of policy space, noting that while “[t]oo much policy space impairs the value of international obligations” conversely “[t]oo stringent obligations overly constrain national policy space” (p. xvii).  The report goes on to note that the “foundation” of national policy space is the “right to regulate, a sovereign prerogative that arises out of a State’s control over its own territory and that is a fundamental element in the international legal regime of State sovereignty” (UNCTAD 2003: 145).   The South Centre (2006) has argued that in addition, the concept also composes the principles of the right to development and of special and differential treatment for developing countries. 

In 2004, the issue of policy space received even more prominence at the eleventh UNCTAD Conference where the São Paulo Consensus was adopted, which recognized that:
It is for each Government to evaluate the trade-off between the benefits of accepting international rules and commitments and the constraints posed by the loss of policy space. It is particularly important for developing countries, bearing in mind development goals and objectives, that all countries take into account the need for appropriate balance between national policy space and international disciplines and commitments.
The São Paulo Consensus was the first time that the concept of policy space was given explicit recognition in a multilateral forum.  It has also emerged elsewhere, however, for example in the discussions of the Working Group on the Relationship between Trade and Investment in the WTO.  In a communication in 2002, India (WTO 2002: 1) stated that:
Development is a complex process. There is no single formula that can fit into every economic situation in such a manner that it inevitably leads to growth.  Developing countries, therefore, need policy space so that they can determine for themselves how the process of economic development can be speeded up and the welfare of their citizens enhanced.  This also includes the policy space to determine the manner in which investment shall be regulated and channeled.  Any multilateral discipline that seeks to limit this policy space, by its very definition, would reduce the policy options available to developing countries to use foreign investment for promoting development.  

The European Community has responded, stating that it “fully supports the view that developing countries should maintain their right and their policy space to pursue their policies and that no international agreement should prevent them from doing so” (WTO 2003: 1).  Cho and Dubash (2005: 172) suggest that “[s]upporters of investment rules often contend that fears of restrictions on policy flexibility are overblown and stem from a failure to understand the flexibility structured into investment rules”, but argue themselves that “the ability to retain policy space exists more in theory than in practice.”

Fundamentally, shrinking policy space, or as I have termed it - regulatory restriction - is about reducing the choices available to government in terms of the type of policies which they can adopt. There will of course always be limitations on policy space, and as Cho and Dubash (2005: 170) point out “few would dispute that removing the capacity of governments to pursue perverse or ill-advised policies can improve country performance.” However, they argue further that “adopting new commitments without due regard for policy space risks throwing the proverbial baby out with the bathwater” and that “ensuring responsible use of policy space is a task better addressed at the national level through transparent government and accountability” (Cho and Dubash 2005: 170-1).

Regulatory lock-in

Many critical theorists argue that in the context of economic globalization, new constitutional structures are emerging at the international level which serve to “lock-in” state reforms which favour market forces (Gill 2003).  Schneiderman (2001: 522) argues that foreign investment enabling institutions are “concerned less with movement…than with rootedness” and that they are “intended to protect established investments abroad far into the future by locking countries into predictable regulatory frameworks.”  Similarly Wilkinson (2002: 205) argues that the debt-crisis was used as a “window of opportunity” to lock in the “peripheral states” to the “trappings of hyper-liberalism”, including investment protection.

Regulatory lock-in, in turn, can be said to have implications for democracy.  The shift of governmental accountability from the domestic political arena to “supranational sites of governance that lack democratic traditions and credentials” (Cutler 2001: 480) and the locking in of future governments to this framework runs counter to notions of democracy and participatory governance.  McGrew (1999: 198) in his critique of WTO disciplines argues that “at best, this global market civilization is agnostic about democratic processes; at worst, it seeks to restrain them in so far as they inhibit the accumulation of capital and the efficient operation of the global market.”

Table 3: Potential Policy Costs of Investment Enabling Institutions

	Effect
	Cost

	Regulatory Rollback
	Loss of Policy

	Regulatory Chill
	Loss of Confidence

	Regulatory Restraint
	Loss of Policy Space

	Regulatory Lock-in
	Loss of Democratic Accountability


Institutional Redesign?

This section assesses the potential for investment-enabling and investment-arbitrating institutions to be redesigned to take into account the issues discussed above, by examining the texts of recent agreements and recent changes to arbitration rules. Furthermore, a Model International Investment Agreement for Sustainable Development developed by the IISD will be examined.  This model includes clarification of substantive provisions and procedural reform, but goes even further with the addition of obligations for investors and their home states, thus addressing the need for investment-regulating institutions at the international level.  

Redesigning investment-enabling institutions

In several recent BITs, RTAs and model agreements (for a list of the agreements referred to in this section see the end of the References section), particularly those negotiated by Canada and the United States, there is evidence that attempts have been made to limit to scope for interpretation by tribunals with regard to investment-environment conflicts.  There are several ways in which this has been manifested in the texts of (draft) agreements.  Preambular statements are one way, for example the Netherlands 2004 Model BIT states “Considering that these objectives can be achieved without compromising health, safety and environmental measures of general application” and the United States 2004 Model BIT similarly states “Desiring to achieve these objectives in a manner consistent with the protection of health, safety, and the environment.”

However, more important than general opening statements are provisions within the text of the agreement that relate to the environment, which can be found in several recent investment agreements.  These can be categorized as: 

1. Statements on the adoption and enforcement of environmental laws;

2. Clarification or exceptions to specific clauses; and 

3. Specific reference to multilateral environmental agreements (MEAs).

General statements on the adoption and/or enforcement of environmental laws have emerged mainly within agreements that have been recently negotiated by the United States and Canada. They generally come in two forms: consistency provisions and pollution-haven provisions.  Consistency provisions are statements that reiterate that governments are not prevented from adopting/enforcing environmental regulations that are ‘otherwise consistent’ with the rest of the agreement. The ‘otherwise consistent’ wording has led some observers to conclude that this type of provision is solely tautological, and has no practical meaning whatsoever (Freedman 2003).  Pollution-haven provisions are statements discouraging countries from lowering environmental standards to attract investment.  Freedman (2003: 94) comments that the use of the term ‘should’ in these types of provision “denotes a precatory, non-binding commitment, whose breach can give rise to no more than consultations among the Parties.”  Clémençon (2000: 218), commenting on the OECD Draft Multilateral Agreement on Investment (MAI) pollution-haven provision, has similar doubts about their value:

It is important to recognize the limitation of such a provision - binding or non-binding.  It would, in most cases, be impossible to prove that a country in effect had lowered environmental standards for the sole purpose of accommodating a particular foreign investor.  Furthermore, such a provision does not address the problem that adequate environmental standards have still not been developed in many countries.

Clarifications or exceptions flesh out some of the detail of vaguely worded provisions in investment agreements and make it more clear how environmental regulations should be treated under them.  These types of provisions are (in the agreements studied) only found with relation to two clauses: performance requirements and expropriation.  The 2003 Canadian Model FIPA contains a section (2) in Article 7 on performance requirements, which states that “A measure that requires an investment to use a technology to meet generally applicable health, safety or environmental requirements shall not be construed to be inconsistent with paragraph 1(f).” American agreements tend to adopt a more detailed General Agreement on Tariffs and Trade (GATT) Article XX-like exception (see Table 4).  Speaking more broadly about GATT Article XX-like exception clauses and their potential use in investment agreements, Clémençon (2000: 218) notes that the GATT experience is not necessarily encouraging.  In that context Article XX has served “only as a last resort stopgap measure, not as a proactive environmental policy instrument.”  He goes on to note that this type of clause puts the burden of proof on the party accused of violating non-discrimination principles, and that success with using the Article in the GATT has not been high.  In terms of clarification of expropriation provisions many agreements now contain an Annex, stipulating that non-discriminatory environmental measures should not be considered expropriatory ‘except in rare circumstances’. 

The Central America-Dominican Republic Free Trade Agreement (CAFTA-DR) and NAFTA are the only agreements that were surveyed which contained an article that specifically refers to the relationship of the agreement with MEAs. Article 17.12(1) of the CAFTA-DR states that:

The Parties recognize that multilateral environmental agreements to which they are all party play an important role in protecting the environment globally and domestically and that their respective implementation of these agreements is critical to achieving the environmental objectives of these agreements. The Parties further recognize that this Chapter and the ECA can contribute to realizing the goals of those agreements. Accordingly, the Parties shall continue to seek means to enhance the mutual supportiveness of multilateral environmental agreements to which they are all party and trade agreements to which they are all party.

Interestingly, the NAFTA provision, found in the Objectives in Chapter 1, states that in the event of any inconsistency between the NAFTA and the trade obligations set out in a number of specified MEAs, such obligations shall prevail to the extent of the inconsistency, provided that where a Party has a choice among equally effective and reasonably available means of complying with such obligations, the Party chooses the alternative that is the least inconsistent with the other provisions of NAFTA.  The measure appears to only relate to trade measures, and as Freedman (2003: 90) notes, the implication of the ‘least inconsistent’ wording is that a measure mandated by a listed MEA would be permissible under NAFTA, but measures designed to implement the MEA “presumably would need to be as consistent with NAFTA as possible.”

Table 4: Examples of environment provisions in recent investment agreements

	Type
	Subtype
	Example
	Other References

	1
	Consistency provisions
	“Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining, or enforcing any measure otherwise consistent with this Chapter that it considers appropriate to ensure that investment activity in its territory is undertaken in a manner sensitive to environmental concerns.”(NAFTA, Article 11.14(1))
	Article 10.11 of the CAFTA-DR, Article 12.2 of the 2004 US Model BIT and the US-Chile FTA, and Article 11.11 of the US-Australia FTA.

	
	Pollution-haven provisions
	“The Parties recognize that it is inappropriate to encourage investment by relaxing domestic health, safety or environmental measures. Accordingly, a Party should not waive or otherwise derogate from, or offer to waive or otherwise derogate from, such measures as an encouragement for the establishment, acquisition, expansion or retention in its territory of an investment of an investor. If a Party considers that the other Party has offered such an encouragement, it may request consultations with the other Party and the two Parties shall consult with a view to avoiding any such encouragement.” (Canadian 2003 Canadian Model FIPA, Article 11)
	Article 11.14(2) of the NAFTA, Article 17 of the CAFTA-DR, Article 12.1 of the 2004 US Model BIT, and Article 17.19 of the proposed FTAA 



	2
	Performance Requirements
	 “Provided that such measures are not applied in an arbitrary or unjustifiable manner, and provided that such measures do not constitute a disguised restriction on investment or international trade, paragraphs 1(b), (c), and (f), and 2(a) and (b), shall not be construed to prevent a Party from adopting or maintaining measures, including environmental measures:

(i) necessary to secure compliance with laws and regulations that are not inconsistent with this Agreement; 

(ii) necessary to protect human, animal, or plant life or health; or 

(iii) related to the conservation of living or non-living exhaustible natural resources.” 

(US-Australia FTA, Article 11.9(3c))
	Article 8 of the 2004 US Model BIT, Article 10.9 of the CAFTA-DR, Article 10.5 of the US-Chile FTA, Article 17.10 of the proposed FTAA, and Article 7 of the 2003 Canadian Model FIPA 

	
	Expropriation
	“Except in rare circumstances, non-discriminatory regulatory actions by a Party that are designed and applied to achieve legitimate public welfare objectives, such as the protection of public health, safety, and the environment, do not constitute indirect expropriations.” (Annex of US-Chile FTA)
	Annex of the US-Australia FTA, the 2004 US Model BIT, the US-Chile FTA, the CAFTA-DR, the proposed FTAA, and the 2003 Canadian Model FIPA


Redesigning investment-arbitrating institutions

Much of the discussion on the redesign of investment institutions within academic and political circles (particularly in the NAFTA countries) has been on reforming investor-state dispute settlement procedures to increase transparency and accountability.  Since 2001, the NAFTA Free Trade Commission has issued several Statements and Notes of Interpretation which have provided for the publication of awards and have indicated the support of the NAFTA parties for open hearings the participation of third parties through the submission of amicus curiae briefs (NAFTA Free Trade Commission 2001, 2003, 2004). Garcia (2004: 349) notes, however, that this practice will not be easily extended (at least in any formal sense) outside of NAFTA, as in BITs there are no provisions for making interpretations of the treaties and actual amendment of the treaties is "a remote, improbable scenario.”   Newly negotiated BITs may take these issues into account, however; both the 2004 United States Model BIT and the 2003 Canadian Model FIPA provide for the publication of awards and stipulate that hearings should be conducted in a manner that is open to the public.  There have also been recent amendments to ICSID's Rules and Procedures which include changes to Rule 32 (The Oral Procedure), allowing tribunals to open hearings to non-parties to the dispute, subject to certain conditions (the most important being that neither party to the dispute objects) and Rule 37 (Visits and Inquiries) which allows Tribunals to consider written submissions from third parties and sets out guidelines to assist Tribunals in determining whether to allow submissions.
Efforts to remedy capacity issues have thus far been limited.  In 2005, UNCTAD launched a pilot course with “a view to equip especially developing country governments with the necessary capacity to manage investor-to-State disputes and to be able to mobilize the necessary expertise to assist in the proper conduct of such procedures” (Joubin-Bret 2005: 2).   The ICSID Secretariat has also cooperated with UNCTAD and organizations such as the International Development Law Organization in training programs for officials of developing countries.   The South Centre has recommended that the ICSID Secretariat should additionally consider the establishment of a fund for developing countries that could contribute to facility costs.  

A MAI for sustainable development?

While the developments discussed above seem to indicate that things are moving in the right direction, observers caution that the “elimination of legal compatibility problems alone is not a panacea for making an investment agreement compatible with sustainable development” (Clémençon 2000: 215), and that far more extensive measures need to be taken.  In particular, several observers have suggested that we need a multilateral investment agreement designed for sustainable development.  The IISD drafted such an agreement in 2005.

The IISD Model Agreement makes many clarifications of the standard provisions on investment protection, several of which are similar to those mentioned above, but in addition there is clarification of ‘like circumstances’ with respect to national and most-favoured nation treatment, requiring that the tribunal must take into account certain factors, including the effects of the investment on the environment (Article 5E).  The Model Agreement also delves into issues of procedural reform, and goes much further in this respect than NAFTA or any other agreement.  Importantly, it calls for the development of a standing roster of arbitrators, an appellate body, and a legal assistance centre.

Far more revolutionary that the textual clarifications in the Model is the addition of a section on investor obligations as well as one on home state obligations.  With regard to the environment, the obligations include: compliance with environmental screening criteria and impact assessment procedures (Article 12); and maintenance of an environmental management system (e.g. ISO 1400) (Article 14).  Such measures are, of course, open to criticism.  For example, Clémençon (2000: 217) points out that 

ISO 14001 certification of a company does not require the company to set verifiable environmental quality targets and does not require standardized reporting or provide for outside environmental performance reviews.  Environmental groups have therefore criticized the voluntary ISO 14001 standardization as little more than a labeling ploy of many companies to gain access to Northern markets. 

Furthermore, environmental impact assessments are common procedures in many developing countries, and are requirements in any projects funded or insured by the World Bank Group.  The difficulty lies in the monitoring and enforcement of environmental regulations after the project has been initiated – a problem that centres on the issue of state capacity.

But perhaps the most critical question raised with respect to the IISD Model is whether it is realistic.  As Wade (2005: 98) points out “It is easy to say that ‘the international economic regime must be changed, developing countries should be given…”’ but “[t]he politics are another matter.”  History tells the same story; it is not the first time that a proposal for a more balanced investment agreement has emerged.  The first major attempt to codify the duties of foreign investors began in 1974 when the UN Commission on Transnational Corporations (UNCTC) was established under the auspices of the Economic and Social Council. The commission was composed of 48 members from all geographic regions. The highest priority for the UNCTC was the development of a code of conduct for multinational corporations, and negotiations began on this issue in 1977. A draft text of the UN Code of Conduct on Transnational Corporations appeared in 1988, in which about eighty percent of provisions were agreed upon (Correa and Kumar 2003). The Code was formulated to define both the rights and responsibilities of States and investors in a balanced manner; however, due to opposition from developed countries it was abandoned in 1992. 

There is likely to be such opposition from developed countries to any new project for the adoption of a sustainable MAI, but a further stumbling block is the current position of developing countries.  Cho and Dubash (2005: 175-6) argue that the current posture of developing countries in the negotiation of a multilateral agreement in the WTO is “strictly defensive” and suggest that “the refusal to negotiate is a tactic that may miss potential opportunities for integrating investment into a sustainable development agenda.”   

Conclusions and Future Research Directions

It has been argued by some observers that the international law for the protection of investment is a weak and incoherent “spaghetti bowl” of bilateral and regional initiatives (Kennedy 2003).  This argument is often used by those favouring the development of a strong multilateral agreement on investment, in the WTO or elsewhere.  Others argue that in terms of facilitating investment flows the ‘proof is in the pudding’; that is to say that so long as global investment flows continue to increase, the investment regime is working ‘well enough’.  

When it comes to investment-environment interactions there is a similar split.  Some argue that ‘legitimate’ environmental regulations have not been successfully challenged by investors, and that while some minor clarifications of investment provisions may be advisable, there is no cause for serious concern.   Others suggest that even if disputes do not result in regulatory rollback, there are other possible policy implications, which are harder to measure.  

There has been some progress made on redesigning investment institutions to take into account issues of sustainable development.  Recent agreements negotiated by the United States and Canada suggest a recognition of potential investment-environment conflicts, although it remains debatable as to whether the additions and clarifications in these agreements go far enough.  In terms of investment-arbitrating institutions, there is certainly a growing consensus that that they require a higher degree of transparency and accountability than has been traditionally accepted.  However, the increases in transparency and accountability to date have come about on an ad hoc basis, and are mainly restricted to practice within NAFTA.  While changes to arbitral rules, particularly in ICSID, suggest a positive trend, they are still fairly limited.  More work needs to be done on examining how investment-arbitrating institutions can be made more democratic, while remaining effective.  Furthermore, far greater consideration of how developing countries can be assisted in dealing with disputes should be a priority.

Several observers have suggested that we need a multilateral investment agreement for sustainable development, which includes not only more specific provisions which clearly outline the investment-environment interaction, but which also contain obligations for investors and home states.   In fact Clémençon (2000: 205) argues that even “a poorly designed MAI may only be marginally worse for the environment than the current status quo with countries competing to attract FDI.”  

There are fruitful opportunities for much further research on investment institutions and their relationship to global environmental change.  In particular, there is much more research needed with regard to institutional redesign.  As IDGEC has developed a substantial amount of expertise in the analysis of intergovernmental environmental regimes, it seems a natural progression for the community to now apply this knowledge to ‘other’ institutions, including those related to investment.
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Appendix: Examples of Investor-State Disputes Involving Environmental Regulations

	Case
	Agreement
	Policy
	Claim
	Outcome

	Ethyl Corp. v. Canada 
	NAFTA Ch.11

UNCITRAL

Rules of 
Arbitration
	Temporary ban on the import and inter-provincial transport of methylcyclopentadienyl manganese tricarbonyl (MMT), a gasoline additive.  
	Expropriation, breach of national treatment and the prohibition on performance requirements.  Sought US$251 million in compensation.
	Canada settled with Ethyl in July of 1998, agreeing to reverse the ban on MMT, pay US$13 million in legal fees and damages, and issue a statement declaring that current scientific information did not demonstrate any harmful effects of MMT to health or automotive systems.  Documents available online at available online at: 
www.dfait-maeci.gc.ca/tna-nac/disp/ethyl_archive-en.asp

	S.D. Myers, Inc. v.  Canada
	NAFTA Ch.11

UNCITRAL

Rules of 
Arbitration
	Temporary ban on the export of hazardous waste (PCBs)
	Expropriation, breach of national treatment, fair and equitable treatment, and performance requirements. Sought US$20 million in compensation.
	The tribunal, following UNCITRAL rules, upheld S.D. Myers' claims with regards to national treatment and fair and equitable treatment, but not expropriation or performance requirements.   Awarded CAN$6,050,000 plus interest. Award available online at: 
www.dfait-maeci.gc.ca/tna-nac/disp/SDM_archive-en.asp 

	Metalclad Corp. v. Mexico
	NAFTA Ch.11

ICSID 
Additional Facility

Rules of 
Arbitration
	Declaration of a property intended for hazardous waste disposal as a special ecological reserve. 


	Expropriation, and breach of fair and equitable treatment. Sought US$90 million in compensation.
	Metalclad was awarded US$16,685,000 for expropriation and breach of the fair and equitable treatment. Mexico subsequently challenged the tribunal's decision in a Canadian Court on the basis that the Tribunal had acted in excess of jurisdiction. The Court struck down some aspects of the decision, but concurred with the Tribunal that the actions constituted expropriation and calculated an award of US$15.6 million. Mexico eventually reached a settlement with Metalclad. Award available online at: www.worldbank.org/icsid/cases/awards.htm 

	Methanex Corp. v. USA
	NAFTA Ch.11

UNCITRAL

Rules of 
Arbitration
	California’s ban of the gasoline additive methyl tertiary butyl ether (MTBE).


	Expropriation and breach of fair and equitable treatment. Sought US$970 million in compensation.
	Dismissed.  Award available online at: www.state.gov/s/l/c5818.htm 

	Glamis Gold Ltd. v. USA
	NAFTA Ch.11

UNCITRAL

Rules of 
Arbitration
	California Senate Bill on special requirements for the reclamation of surface mining operations located within one mile of any Native American sacred site or located in an area of special concern. 
	Expropriation and breach of fair and equitable treatment.  Seeking US$50 million in compensation.
	Ongoing.  Preliminary documents available online at www.state.gov/s/l/c10986.htm 

	Compania del Desarrollo de Santa Elena SA v. Costa Rica
	U.S.-Costa Rica BIT ICSID Rules of Arbitration
	Direct expropriation of a property to expand a national park.
	Dispute concerned level of compensation.
	The Tribunal determined that the reason for the expropriation (protecting the environment) should not play a factor in the amount of compensation awarded.  US$16,000,000 was awarded to the company.  Award available online at: www.worldbank.org/icsid/cases/awards.htm

	Técnicas Medioambientales Tecmed  v. Mexico
	Spain-Mexico BIT

ICSID Rules of Arbitration
	Denial of permit to operate a hazardous waste landfill in the state of Sonora in Mexico.
	Expropriation, breach of national treatment, most favoured nation treatment and fair and equitable treatment.
	The Tribunal found that expropriation had occurred and that there had also been a breach of fair and equitable treatment. Tecmed was awarded US$5,553,017 plus interest.  Award available online at: www.worldbank.org/icsid/cases/awards.htm
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